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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: Respondent determ ned the follow ng defi-
ciencies in, and additions to, petitioner’s Federal incone tax

(tax):



Additions to Tax

Section Secti on
Year Defi ci ency 6651(a)(1)* 6654
1989 $1, 724 $349 ---
1990 37,975 9, 494 $2, 486
1991 2,462 616 141
1992 25, 267 6, 317 1,102
1993 812 189 ---

The i ssues remaining for decision are:

(1) Have the respective periods of Iimtations under section
6501 expired with respect to petitioner’s taxable years 1989,
1990, 1991, and 1992? W hold they have not.

(2) Is petitioner liable for the addition to tax under
section 6651(a)(1l) for each of the years 1989, 1990, 1991, and
1992? We hold that she is.

(3) Is petitioner liable for the addition to tax under
section 6654 for each of the years 1990, 1991, and 1992? W hold
that she is to the extent stated herein.

Sone of the facts have been stipulated and are so found.

Petitioner, who was single during the years at issue,
resided in Phoenix, Arizona, at the tinme the petition was fil ed.

Petitioner requested, and received, extensions of time until
August 15, 1990, and August 15, 1991, respectively, w thin which
to file her 1989 and 1990 tax returns and included tax paynents

with those requests in the ambunts of $390 and $1, 128. 25, respec-

IAIl section references are to the Internal Revenue Code in
effect for the years at issue. Al Rule references are to the
Tax Court Rules of Practice and Procedure.



- 3 -

tively. The Internal Revenue Service (Service) has no record
that petitioner filed her 1989 and 1990 tax returns on those
respective dates or on any other dates. Nor does the Service
have a record that petitioner filed tax returns for 1991, 1992,
and 1993.

Tax was wi thheld in the amounts of $330 and $58 fromthe
wages that petitioner received during 1989 and 1993, respec-
tively. No tax was withheld fromthe $18 of wages that peti-
tioner received during each of the years 1990 and 1991. No tax
was Wi thheld for petitioner’s taxable year 1992 because she
recei ved no wages during that taxable year.

On April 10, 1998, respondent sent petitioner a notice of
deficiency (notice) with respect to her taxable years 1989, 1990,
and 1991 and a separate notice with respect to her taxable years
1992 and 1993. In those notices, respondent determ ned, inter
alia, that petitioner had failed to file tax returns for the
years at issue, that she is liable for additions to tax under
section 6651(a)(1l) for those years, and that she is |iable for
additions to tax under section 6654 for her taxable years 1990,
1991, and 1992.

Petitioner bears the burden of showng error in the determ -

nations in the notices. See Rule 142(a); Wlch v. Helvering, 290

U S 111, 115 (1933). We reject petitioner’s argunent that the

standard of proof applicable in crimnal proceedings is control-



ling in the instant case.

Bef ore addressing each of the issues remaining for decision,
we note that we have considered all of petitioner’s contentions
and argunents that are not discussed herein, and we find themto
be basel ess, without nerit, and/or irrelevant.

Period of Limtations

Al t hough not pled in the petition, petitioner argues that
the respective periods of |imtations under section 6501 with
respect to her taxable years 1989 through 1992 have expired.?
That is because, according to petitioner, she tinely filed her
tax returns for those years, and the notices with respect to
those years were not issued until April 10, 1998. W reject
petitioner’s contention.

Except for petitioner’s self-serving, uncorroborated, and
conclusory testinony that she tinely filed her tax returns for
the years 1989 through 1992, the record is devoid of evidence

supporting petitioner’s position under section 6501. |In fact,

2Al t hough petitioner also argues on brief about her taxable
year 1993, petitioner conceded at trial that she did not file a
tax return for that year. Therefore, we find that petitioner
al so conceded that the period of limtations under sec. 6501 with
respect to petitioner’s taxable year 1993 has not expired.
Petitioner also conceded at trial that she is liable for the
addition to tax under sec. 6651(a)(1) for 1993. Assum ng arguen-
do that petitioner had not nade the foregoing concessions with
respect to her taxable year 1993, on the record before us, we
woul d nonetheless find that petitioner has failed to establish
that the period of limtations under sec. 6501 with respect to
1993 has expired and that she is not liable for the addition to
tax under sec. 6651(a)(1l) for that year.
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official records of the Service that are part of the record in
this case show that petitioner did not file tax returns for any
of the years 1989 through 1992.°® W are not required to, and we
shall not, accept petitioner’s testinony that she tinely filed

her tax returns for those years. See CGeiger v. Comm ssioner, 440

F.2d 688, 689 (9th Cr. 1971), affg. per curiamT.C. Meno. 1969-

159; Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986).

On the record before us, we find that petitioner has failed
to establish that she filed tax returns for the years 1989
t hrough 1992. Accordingly, we hold that the respective periods
of limtations under section 6501 with respect to those years
have not expired.

Addition to Tax for Failure to File

Section 6651(a)(1l) inposes an addition to tax for failure to
file a tax return on the date prescribed for filing. That
addition to tax does not apply if it is shown that the failure to
file was due to reasonabl e cause, and not due to wllful neglect.
See sec. 6651(a)(1).

Petitioner contends that she is not liable for the additions

to tax under section 6651(a) for the years 1989 through 1992.4

3Service records al so show that petitioner did not file a
tax return for 1993. See supra note 2 for petitioner’s conces-
sions regardi ng 1993.

“As we indicated supra note 2, petitioner concedes that she
is liable for the addition to tax under sec. 6651(a) for her
t axabl e year 1993.
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I n support of her position, petitioner states, inter alia:

Wiy did it take Respondent nine years to notify Peti-
tioner that they did not have her returns on file for
the years 1989 through 1993, if, in fact, they did not
have the returns, unless Respondent, through laxity and
clerical bungling, lost track of Petitioner’s returns;
or else, deceitfully and intentionally, with malice

af or et hought, subnerged Petitioner’s returns and de-
ferred contact with her, all the while tabul ating
penalties and interest that would have been far |ess
significant had the “Total” lines been tinmely drawn?
The Notice of Deficiency sent to Petitioner in January
of 1998 clearly witnesses that the potential for stun-
ning penalties and interest is increased proportionate
to the delay in notification * * * |

* * * * * * *

If the IRSis allowed to collect nonies for alleged
“unfiled” returns from 10 years past, when taxpayers
are only required to keep themfor three, what’'s to
stop themfrom seeking to collect for returns they
claimto have no record of that date back 20 years, or
nore? The taxpayer should have sone nmeans of protect-
ing himor herself fromthe burden of filing proof when
the date of notification exceeds the requirenent date
for keeping such return. |[|f Respondent can’'t keep
track of a taxpayer in this high-tech age, when every-
t hi ng about everyone is easily knowabl e and privacy
rights are flagrantly violated by |egions of both

pr of essi onal and personal snoops--nmany of them enpl oyed
by Respondent * * * | then Respondent deserves to |ose
any revenue that would accrue fromits assessnents,

whet her taxpayer has proof of filing or not. |If Re-
spondent deliberately defers contact with a taxpayer in
order to subsequently collect greater penalties and
interest, then this would constitute not only nalicious
intent, but fraud.

* * * * * * *

It is conveni ent-—-and necessary, in the absence of
proof--for Respondent to assert that Petitioner did not
file taxes for the years 1989 through 1993, though it
is inpossible to prove such assertion. |In fact, Peti-
tioner would not dare willfully omt a filing, in view
of the harassnent visited upon her by Respondent in
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years when her returns did not bear the signature of a

prof essi onal preparer. The provisions of Section 6651

cannot even apply to Petitioner because Petitioner did,

in fact, file her returns, and Respondent has offered

no proof to the contrary, nor can it. |f the burden of

proof rests with Petitioner, there is a standoff, and

t he case shoul d be di sm ssed.

We find petitioner’s contentions and argunents under section
6651(a) (1) to be baseless, without nerit, and/or irrelevant. On
the record before us, we find that petitioner has not shown that
her failure to file tax returns for her taxable years 1989
t hrough 1992 was due to reasonabl e cause, and not to w |l ful
negl ect. Consequently, we sustain respondent’s determ nations
that petitioner is liable for additions to tax under section
6651(a) (1) for those years.

Addition to Tax for Failure to Pay Esti mated Tax

Section 6654(a) inposes an addition to tax for failure to
pay estimated tax. The addition to tax under section 6654(a) is
mandatory unl ess the taxpayer establishes that one of the excep-

tions in section 6654(e) applies. See G osshandler v. Comm s-

sioner, 75 T.C. 1, 20-21 (1980).

Petitioner contends that she is not liable for the additions
to tax under section 6654(a) for the years 1990 through 1992. In
support of that contention, petitioner argues:

in 1990, Petitioner prepaid over 100% of the estimted
taxes owed in 1989; thus, no further estimted paynents
were required and no penalty was due therefor in 1990.
In 1991, no tax was due; thus, no estinmated tax paynent
was required in 1992. No estimated taxes were required
to be paid from 1989 through 1993. Exceptions to the
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under paynment penalty under 86654(e)(2), apply for 1990
and 1992.

Section 6654(e) provides in pertinent part:

(e) Exceptions.--

(1) Where tax is small amount.--No addition to tax
shal | be inposed under subsection (a) for any taxable
year if the tax shown on the return for such taxable
year (or, if no returnis filed, the tax), reduced by
the credit allowable under section 31, is |less than
$500.

(2) Where no tax liability for preceding taxable
year.-—-No addition to tax shall be inposed under sub-
section (a) for any taxable year if—-

(A) the preceding taxable year was a taxable
year of 12 nonths,

(B) the individual did not have any liability
for tax for the preceding taxable year, and

(© the individual was a citizen or resident
of the United States throughout the preceding

t axabl e year.

The parties made various concessions at trial as well as in
the stipulation of facts and the suppl enmental stipulation of
facts filed in this case. Consequently, conputations under Rule
155 will be necessary. On the present record, we find that
petitioner is liable for the additions to tax under section
6654(a) for 1990, 1991, and 1992 except to the extent that the
Rul e 155 conputations in this case establish that the exception
provided in either section 6654(e)(1) or section 6654(e)(2)
applies for any such year.

To reflect the foregoing and the concessions of the parties,

Deci sion will be

entered under Rul e 155.




